UNI TED STATES DI STRI CT COURT
DI STRI CT OF CONNECTI CUT

ALLI ED OFFI CE SUPPLI ES | NC. ,
Pl ai ntiff,

v. . NO.  3:03cv367 (JBA)
LEWANDOWSKI , COX, and

W B. MASON CO., I NC.,
Def endant s.

RULI NG ON PLAI NTI FF'S MOTI ON FOR TEMPORARY RESTRAI NI NG
ORDER AFTER HEARI NG [ DOC. #11]

Plaintiff Allied Ofice Supplies, Inc. ("Allied") brings
this suit against its fornmer enployees, defendants Jonat han
Cox and All en Lewandowski,?! and defendant W B. Mason Conpany,
Inc. ("Mason"), one of Allied s conpetitors in the office
supply business, alleging generally that Cox and Lewandowski
breached the restrictive covenants in their enploynent
agreenents with Allied and that all three defendants
tortiously interfered with Allied s contractual and business
relationships. On April 21, 22, 28, and 29 of 2003, the Court
heard evidence on Allied’ s notion for tenporary restraining
order ("TRO') [Doc. #11]. By consent of the parties, the
scope of the hearing was |limted to Allied s request for

injunctive relief from all eged ongoi ng breaches by Cox and

! The court previously dism ssed all clainm against Todd Sage, also a
former enployee of Allied, under Fed. R Civ. P. 12(b)(6).
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Lewandowski of the contractual non-solicitati on covenants.
For the reasons set forth below, Allied s notion [Doc. #11] is

DENI ED

Standard for TRO

"To obtain a prelimnary injunction, a plaintiff nust
show a threat of irreparable injury and either (1) a
probability of success on the nerits or (2) sufficiently
serious questions going to the nerits of the clainms to make
thema fair ground of litigation, and a bal ance of hardshi ps
ti ppi ng decidedly in favor of the noving party."” Mdtorola

Credit Corp. v. Uzan, 322 F.3d 130, 135 (2d Cir.

2003) (quotation omtted).? The Court’s ruling denying
plaintiff’'s prelimnary relief rests on Allied s failure to
show a probability of success on the nmerits or sufficiently
serious questions going to the nerits of its breach of
contract clains, and therefore does not reach irreparable

i njury and/ or bal ance of hardships.

2 The Second Circuit has never applied a different standard for a
tenporary restraining order than for a prelimnary injunction, and district
courts have assuned themto be the sane. See e.qg., Jackson v. Johnson, 962 F
Supp. 391, 392-93 (S.D.N. Y. 1997).




1. Introduction and Factual Background?

The sole basis for the Court’s decision is the concl usion
that the evidence adduced at the hearings failed to
denonstrate that Cox and Lewandowski ever assented to the
enpl oynment agreenment Allied now seeks to enforce agai nst them
and thus Allied, having failed to denmonstrate the formation of
a contract, has not shown a likelihood of success on (or
sufficiently serious questions going to) the merits of its
breach of contract clains.* Accordingly, the follow ng
factual background focuses narrowy on the evidence bearing on
the formation of an enpl oynent contract between Cox and
Lewandowski and Allied and any necessary background thereto.

The non-solicitation contracts which plaintiff seeks to
enforce are clainmed to have been executed in connection with
the acquisition of Harrison O fice Products, Inc. ("Harrison")
by Allied on October 30, 1998. Harrison was owned by WIIiam
Borbely, and its sal es personnel included |Iong tine enpl oyees
Sage, Cox, and Lewandowski. At Harrison, Sage had been Cox’s

and Lewandowski’s supervisor for several years prior to the

3 Factual conclusions in this ruling are either undi sputed or represent
the Court’s Fed. R Civ. P. 52(a) factual findings based on the record
established at the hearings on Allied s Mtion.

4 The Court’s conclusion is based on the evidence presented at the

hearing for purposes of ruling on Allied s notion for TRO, and does not
predeterm ne final determni nations based on a full trial record.
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acqui sition when all three becane Allied enployees. Harrison
had not required its enployees to sign any enpl oynent
agreenents.

As part of the acquisition, Allied demanded that a
sufficient nunber of Harrison's then current sal es personnel
agree to continue in the enploy of Allied and do so pursuant
to the terns of enploynment agreenents that included, anong
ot her provisions, non-solicitation covenants. Harold Brown,
CEO and president of Allied, and Borbely agreed to have Sage
act as agent for both Harrison and Allied in connection with
obt ai ni ng approval of finalized enpl oyment agreements from
Harrison’s sales people. After discussions with Sage and
relying on his explanation that this agreement was protective
of their interests in the acquisition, Lewandowski on October
14, 1998 and Cox on October 15, 1998 signed enpl oynent
agreenments with Harrison (the "Harrison Agreenent").

The Harrison Agreenent includes the follow ng: 1) the
Harrison | ogo and, although not precisely worded, terns
indicating that the agreement is between the signing enployee
and Harrison; 2) the terns requiring the signing enployee to

agree "for a period of one year after ... termnation ... wth
Harrison ... not [to] solicit ... any custoners of Harrison"

3) signature lines on the bottomof the |ast page of text; and



4) a one page addendum providing for nullification of the
restrictions upon the happening of certain events and al so
contai ning signature |ines.

For sonme reason not explained by the evidence so far,
| ess than two weeks later and just days prior to the closing,
Al lied sought to obtain the sal es peoples’ signature on a
second enpl oynent agreenment that nanmed Allied as enpl oyer (the
"Allied Agreenment”). The Allied Agreenent includes the
following: 1) the first page captioned "Enpl oynent Agreenent"”
bears Allied s nane and terns stating that the agreenment is
"by and between Allied ... its affiliates, subsidiaries or
subdivisions ... and [signing enployee]”; 2) a non-
solicitation covenant by which the signing enpl oyee agrees not
to solicit "for a period of eighteen nmonths from...
term nation ... any past or current custoner of [Allied and
its affiliates, subsidiaries, or subdivisions]"; 3) three
pages of text extending roughly one-quarter down the third
page ending with "(Signature Page Follows)"; 4) a fourth
unnumnber ed si gnature page containing signature lines for
Al lied and the signing enployee and headed by one sentence,
whi ch reads, "IN W TNESS WHERECF, the parties have caused this
Agreement to be executed on the date first above witten."; 5)

a fifth page, also not nunbered, is captioned "RE: ADDENDUM TO



EMPLOYMENT AGREEMENT BY AND BETWEEN ALLI ED OFFI CE SUPPLI ES,

| NC. AND [ EMPLOYEE] DATED AS OF OCTOBER 29, 1998," contains a
hal f page of text (including a provision under which, upon
certain triggering events, the enpl oyee was not bound by the
agreenment with respect to custonmers to whomthe enpl oyee nade
sales and for which the enpl oyee derived a conmm ssion paynent
fromthe Conmpany during the six nonth period prior to such
term nation), and ends with "(Signature Page Follows)"; and 7)
a sixth unnunbered page identical to the page four signature
page.

It is undisputed that earlier in the week of the closing
consummating Allied s acquisition of Harrison, both Cox and
Lewandowski signed signature pages identical to pages four and
six of the Allied Agreenment and that Sage signed on Allied s
signature line. Allied contends that the pages both
def endants signed were attached to an Allied Agreement which
def endants read or should have read. As evidence, Allied
points to: 1) the signature pages thenselves; 2) the testinony
of Di ane Gardi ner, a co-worker of Sage, Cox, and Lewandowski
at Harrison, that she received a copy of a conplete Allied

Agreenent in md to |ate October of 1998, read it, had an



attorney review it, and signed and dated it October 27, 1998;°
3) the resignation letters of Cox and Lewandowski dated
January 31, 2003, both referencing their Allied enploynment
agreenents; and 4) Cox’s adm ssion in deposition read into the
record at the hearing that he had read, signed, and returned

t he addendum of an Allied Agreement to Sage in October of

1998.

Sage, Cox and Lewandowski, now enpl oyed by defendant
Mason with the latter two actively soliciting nost of their
former Allied custoners, explained why they never read the
Al lied Agreements. Cox, who testified first, identified his
si gnatures on pages four and six of an Allied Agreenent, but
steadfastly mmi ntai ned that he has no recollection of ever
si gni ng any agreenment other than an agreenent containing a one
year restrictive covenant (which is the limtation in the
Harrison Agreenent). To explain his inconsistent deposition
testimony and reference in his letter of resignation to the
Al lied Agreenent as the operative agreenent, Cox testified
t hat he had requested a copy of his agreenent fromAllied s
Hartford office nmanage, Tara Drost, to give to Mason, at its

request, and Drost supplied himwith only a copy of the Allied

> Gardiner testified she had no know edge about whet her defendants had
signed the Allied Agreenent or any surroundi ng circumnmstances.
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Agreenent al though both the Harrison Agreenent and the Allied
Agreement were in his personnel file. Wthout reading it, Cox
forwarded a copy of the Allied Agreenent to Mason, who
apparently prepared Cox's resignation letter. He clains that
it was only when shown the Harrison Agreenment after his
deposition that he realized there were two agreenents bearing
his signatures, and his admtted recollection of reading and
signing applied only to the Harrison Agreenent. He also
testified that he never read the Allied Agreenment until after
suit was conmmenced agai nst him

Lewandowski, testifying after hearing Cox' s testinony,
claimed a firnmer recollection. He recalls discussing the
Harrison agreenment with Sage, and reading and signing it in
m d- October 1998. He renenbers that later in October Sage
cane to himw th signature pages bearing Allied s nane and
aski ng Lewandowski to sign them Wth the understanding that
t he agreenent to which the signature pages referred was the
sane as the Harrison Agreenment and having been assured by Sage
that the new pages were nerely a formality for sake of closing
the sale of Harrison, Lewandowski signed the signature pages.
Hi s explanation for his reference in his resignation letter to
the Allied Agreenment is the same as that of Cox’s.

Finally, Sage, present (initially as a defendant and then



as Mason’s representative) throughout and the | ast w tness at
the hearing, clainmed very firmnmenory regarding the events
surroundi ng Cox’s and Lewandowski’s signing of Harrison
Agreements and pages four and six of Allied Agreenents. Sage
specifically recalls being present when Cox and Lewandowski
signed their Harrison Agreenents. Sage testified that, during
the "fire drill" of the week before the closing, Sage received
a package fromAllied s counsel Joseph Becht of Sills Cumm s,
(Radin, Tischman, Epstein & Gross) containing signature pages
for Allied Agreenents which were not attached to the text of

Al lied Agreements. As it was so close to the closing, he

gat hered as many sal es peopl e together as he could, including
Cox and Lewandowski, told them they needed to sign the
signature pages for the closing to go through and represented
that the agreenent referred to in the signature pages was the
sane as the Harrison Agreenent, just transformed nominally to
Allied Ofice Supplies. According to Sage, Cox and
Lewandowski signed. |In actuality, there are significant
differences in material terns of the Harrison and Allied

Agr eenents.

[11. Di scussi on

The rules of contract formation are well settled in



Connecti cut :

To forma valid and binding contract in Connecticut,
there nust be a mutual understanding of the terns that
are definite and certain between the parties. To
constitute an offer and acceptance sufficient to create
an enforceable contract, each nust be found to have been
based on an identical understanding by the parties. |If
the m nds of the parties have not truly met, no

enf orceabl e contract exists.

L & RRealty v. Connecticut Nat’'l Bank, 53 Conn. App. 524,

534-35 (1999)(quotations and citations omtted). The evidence
adduced at the hearing does not provide a basis for concl uding
that there are "serious questions" going to the nerits
regardi ng whether the Allied Agreenent, with terns different
fromthe Harrison Agreenent, was a contract to which Cox and
Lewandowski assented by their signatures.

Both readily admtted that they read, understood,
di scussed, and ultimately agreed to the ternms of the Harrison
Agreenment. However, Lewandowski testified that he was only
presented with the signature pages of the Allied agreenent and
signed themw th the understanding that it was identical to
the Harrison Agreenent based on Sage’s representations that it
was a nere formality required as part of the acquisition of
Harrison. Cox, while having no nenory of signing the Allied
Agreenent (despite acknow edging his signature on two of its
pages), does renmenber signing his Harrison Agreenment. Sage
testified that he put the signature pages of an Allied
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Agreenent in front of both Lewandowski and Cox with the
representations that they needed to sign the signature pages
in order for the closing to go through and that the Allied
Agreement was the same as the Harrison Agreenment save for the
name change. He further testified that Lewandowski and Cox
then signed. On this uncontradicted testinony, there is no
basis for concluding that Cox or Lewandowski assented to the
materially different terns of the Allied Agreenent, i.e.

| engt hening the non-solicitation period by six nmonths and

br oadeni ng the potential custonmer base covered by the non-
solicitation covenants.

Al t hough Cox admitted (in deposition testinony offered as
substantive evidence under Fed. R Evid. 801(d)(1)(A)) that he
read and signed the addendumto the Allied Agreenent in 1998,
he provided a plausi ble and uncontradi cted explanation for his
m s-statement. The same explanation simlarly covers both
Cox’ s and Lewandowski’s adm ssions in their resignation
letters.

Further, while Gardi ner sonehow obtained a full copy of
her Allied Agreement with sufficient time for review by her
| awyer, she testified that she had no know edge of how Cox and
Lewandowski went about signing Allied Agreenents, if at all.

Al lied s other wi tnesses provided no evidence of contract
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formation: Brown adnmitted that, other than discussing business
aspects of the agreenments with Borbely, he had no direct

i nvol venent with the details of obtaining agreenents fromthe
Harrison sales force. Thomas Mayfield, a co-worker of Sage,
Cox, and Lewandowski at Harrison and Allied, was al so called
but no testinmony was elicited fromhimregarding his or anyone
el se’s execution of either the Harrison or Allied Agreenents.
Finally, Allied did not call Ken Fischer, the one individual
who, due to his direct comunication with Sage regardi ng the
agreenents and the acquisition, would be in a position to
rebut some of Sage’s testinony about Allied s representations
that the Allied contract was the sane as the Harrison

Agr eenent .

Thus, the only probative testinony of persons with
personal know edge about the circunstances of defendants’
signing the Allied Agreenents was fromthe defendants
t hensel ves. Despite obvious bias and interest, the structure
of the Allied Agreenent itself supports the plausibility of
their testinmony. The Allied Agreenment’s signature pages are
freestanding with no spillover fromthe body of either the
text or addendum even though there was anple room on both
pages three and five to add signature lines; neither the

addendum nor the three pages of the body of the agreenent
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provi des for individualized initialing;, the signature pages do
not include | anguage descri bing the agreenent and reciting
that the signatory swears to have read it; and the acts (and
circunstances) of defendants’ signing was not w tnessed or
ot herwi se nmenori al i zed.

Al lied strenuously contends that the signature pages
t hensel ves invoke the ‘duty to read rule’ which in turn
requires enforcement of the Allied Agreenents agai nst Cox and
Lewandowski. The duty to read rule derives fromthe objective
theory of contracts, under which one party to a contract nust
be permitted to rely on the nmani fested assent denonstrated by
the other party’s signature (or action) wi thout fear that the
| atter may subsequently void the contract by claimng failure

to read or understand. See generally 7 Perillo, Joseph M,

Corbin on Contracts 88 29.8-29.12 (Rev. ed. 2002).
Connecti cut has | ong endorsed this rule:

The general rule is that where a person of mature years
and who can read and wite, signs or accepts a fornal
witten contract affecting his pecuniary interests, it is
his duty to read it and notice of its contents will be
inputed to himif he negligently fails to do so; but this
rule is subject to qualifications, including intervention
of fraud or artifice, or m stake not due to negligence,
and applies only if nothing has been said or done to

nm sl ead the person sought to be charged or to put a man
of reasonabl e busi ness prudence off his guard in the

matt er.

Usini v. Goldman, 118 Conn. 554, 562 (1934). \hether or not
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this rule is applicable here is debatable as it presupposes
either that the all eged breaching party was provided with the
entirety of the allegedly breached agreenent (contrary to the
evidence so far), or that because the signature pages mde
explicit reference to an agreenent, defendants were put under
a derivative duty of inquiry into the contents of the
referenced witing. Even if the rule applies to the facts of
this case, the exception to the rule would discharge both
Cox’ s and Lewandowski’s duty to read or request the full

Al lied Agreenent. Here the testinonial evidence was that Cox
and Lewandowski relied on the representati ons of Sage, their
supervisor with whom they shared a | ong, am cabl e, and
trusting relationship, who would nove with themto Allied and
was, as admtted by Allied s CEO Brown, authorized to act as
Al lied s agent in securing the agreenents. They plausibly
woul d have been put off their guard when Sage nerely provided
signature pages as a formality coupled with the representation
that the referenced agreenent was identical to the one they
had signed just two weeks prior after specific consultation

with Sage. See generally, Ursini, 118 Conn. at 562 (jury

entitled to conclude that broker’s representati ons excused

plaintiff’'s duty to read insurance contract); First Charter

Nat’'| Bank v. Ross, 29 Conn. App. 667, 671 (1993)(duty to read
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excused where husband presented wife with signature pages on
top of a guarantee and nortgage and m srepresented to her the

contents of the underlying docunents); Diulio v. Goulet, 2

Conn. App. 701 (1984); Goldstein v. Allstate Ins. Co., No.

64233, 1993 W 213711, at *2-3 (Conn. Super. June 8,

1993) (genui ne i ssue of material fact regardi ng whet her
plaintiff excused fromduty to read where plaintiff’s
affidavit clainmed defendant’s agent had represented new policy
had sane scope of coverage as old). 1In the absence of
contrary evidence, Allied s notion for TRO after hearing is

DENI ED [ Doc. #11] for the reasons set forth above.

I T 1S SO ORDERED

/sl

Janet Bond Arterton, U S.D.J.

Dat ed at New Haven, Connecticut: May 5, 2003
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